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Maryland Alliance for Justice Reform (MAJR - www.ma4jr.org) supports SB 763 which well might be called the
“prosecutorial transparency act.” Crucially, the bill will shed light on plea bargain practices that resolve 95% of all
criminal charges and on the nation-leading rate of racial disparities in Maryland prisons.

What’s the problem?: The General Assembly, more than 20 years ago, created the Maryland State Commission on
Criminal Sentencing Policy [MSCCSP] with a mission to “reduce unwarranted disparity, including any racial

disparity, in sentences for criminals who have committed similar crimes and have similar criminal histories.”
Md.Code, Crim.Proc.Art.,sec.6-202 (Emphasis added.) However, MSCCSP has neglected this function.

The Justice Policy Institute, just before the onset of the pandemic - late in 2019, reported that our state’s criminal
justice system incarcerates black Marylanders disproportionately at a higher rate than any other U.S. state,
including the runner-up sister-state Mississippi. Our incarceration for black citizens is more than double the
national average. This report sparked calls from the Baltimore Sun, the Washington Post, community leaders and
advocates around the State for investigation and change.

Despite the well-known phenomenon that plea bargains dispose of 95% of all criminal charges, the MSCCSP has
taken few steps to collect data on plea bargain practices. Yet, as U.S. Supreme Court Justice Anthony Kennedy
wrote for the Court’s 2011 decision Missouri v. Frye, plea bargaining “is not some adjunct to the criminal justice
system; it is the criminal justice system.”

How would this prosecutorial transparency bill help?: SB 763, in its key provisions, will establish an ongoing
system to track the 24 separate State’s Attorneys’ offices practices, including plea bargains, with data including
important factors such as original charges, the law enforcement agency filing original charges, amended charges,
pretrial release or detention status, related risk-assessment tools, diversion offered and, importantly, the
defendant’s race.

Under its section 15-505, the MSCCSP receives such data annually and, “at least twice per year, publish issue—
specific reports that provide in—depth analysis of one or more areas of prosecutorial decision making.” At least one
such report, would “focus on racial disparities.”

What have other States done to focus on this problem?: The State of Connecticut passed a bill to provide
prosecutorial transparency in 2019 passed a bill similar to SB 763 which was approved with unanimous support in
both that state’s House and Senate. Substantial results from that system are not yet available.
https://ctmirror.org/2019/06/04/a-unanimous-vote-for-prosecutorial-transparency/

Other sister states also have seen efforts to investigate and analyze the role of plea agreements in their own racial
disparities. For example:

-A September 2020 Harvard University study of Massachusetts racial disparities found that initial charges are
heavier against black & minority defendants; this, in turn, weakens their bargaining position in plea agreements.

- A July 2020 Wisconsin report found blacks’ rate of incarceration on violations of probation especially
disproportionate.

-A prior local Wisconsin study found 74% more likelihood for white defendants than black defendants to receive a
plea agreement without incarceration.


http://www.ma4jr.org/
https://www.acslaw.org/expertforum/the-rise-of-plea-bargains-and-fall-of-the-right-to-trial/
https://www.supremecourt.gov/opinions/11pdf/10-444.pdf
https://ctmirror.org/2019/06/04/a-unanimous-vote-for-prosecutorial-transparency/

Fiscal impact: In 2021, a Fiscal Impact Statement suggested that the State’s cost to implement this system might be
minimal (under $105,000 per year) but that local State’s Attorneys’ costs could be much higher (from $140,000
per year in Dorcester County to $1.3M per year for Montgomery County).

Such cost estimates appear inflated, possibly with a view either to obstruct passage of this bill or to increase office
budgets. MAJR points out that much of the data called for by SB 763 already is collected in the Maryland
Electronic Courts (MDEC) system and in the current MSCCSP sentencing guidelines system known as the
Maryland Automated Guidelines System (MAGS). Both systems already are automated and are completed online
by current States’ Attorney personnel or court personnel. SB763 would add only a few more details as to pretrial
status (as discussed further below). As to plea agreements, the assigned prosecutor to every Circuit Court case will
complete a MAGS sentencing worksheet before every plea. SB 763, MAJR suggests, would not add appreciably to
the several minutes currently required for prosecutors to complete such worksheets.

Items not currently collected by existing databases include:

1) Local State’s Attorneys’ listing of staff, resources, and disclosure of written policies. (Please note that, if a
policy doesn’t exist, the office may comply by saying “no policy has been adopted.”

2) Reasons that criminal cases are dismissed. These could be expressed in a few words such as “insufficient
evidence, victim’s request, or diversion program” as used in the MAGS system to explain sentencing guidelines
deviations.

3) Identification of a trial judge at sentencing or dismissal. MAJR suggests that this, perhaps, is a misguided policy
in that identification of sentencing judges is commonly believed to encourage more harsh sentencing in light of
Maryland’s contested Circuit elections.

4) Additional details related to plea offers such as discovery status, time limits imposed, and diversion programs
offered. This group of items presents the most challenge, but MAJR still suggests that the staff and time
requirements from 2021 fiscal impact statement is grossly overstated.

Rather than create an entirely new system, SB 763 calls for the MSCCSP “in coordination with the Administrative
Office of the Courts [to] determine the manner in which the Administrative Office of the Courts provides to the
[MSCCSP] Commission the information collected under § 15-502 of this subtitle.” This will offer a good first step
towards avoiding duplication of current data collection via MDEC and MAGS. If legislators fear approval of SB
763 in light of such protests as to local costs, MAJR urges consideration of an amendment to require an initial
study of the logistics and costs to be reviewed before implementation this sorely-needed system in the 2023
Maryland General Assembly session.

Conclusion: For all the reasons stated above, MAJR strongly encourages the Committee to give SB 763 a favorable
report. -or, if too concerned with local fiscal impact, to approve a study or joint report from the Administrative
Office of Courts, the MCSSCP, and designees representing State’s Attorneys from a small and a larger county as
to how to reduce the fiscal and staffing requirements to gather such information.

PLEASE NOTE: Phil Caroom files this testimony for MAJR and not for the Md. Judiciary.



