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Executive Summary

T he cash bail system in Maryland has long
been a subject of great debate among
policymakers and the public. In 2017, years
of attempts at reforming cash bail culminated
in a change in court procedure enacted by the
Maryland Court of Appeals. The new court rule
drastically changed the way the bail system
operates in Maryland.

Prior to the rule change, several studies found
that Maryland’s bail system unfairly punished
Maryland’s low-income communities while
providing dubious benefits to public safety.
Marylanders paid much higher bail amounts
than other cities and states:

* In Maryland, the average bail for a felony
in 2015 was $73,000 while in New York
City, the average was $5,000.

* In addition, residents of low-income zip
codes paid a huge proportion of the total
bail amount imposed on Marylanders.
In effect, this means low-income people
enriched the for-profit bail industry, even
while they struggled to pay for housing and
food.

«  Many Maryland defendants were held in
jail before being convicted of a crime—not
because they posed a flight risk or were a
risk to public safety, but because they could
not afford to pay bail. This came at great
cost to Maryland taxpayers.

So far, the court rule change has led to significant
shifts in the bail system. According to our
analysis, the number of defendants assigned bail
has dropped by over 40% with more defendants
released on their own recognizance or held
without bail before trial. Those who are assigned
bail since the rule change have been given bail
amounts that are on average 70% lower than
in 2015. Additionally, the use of unsecured

bail (which requires no payment upfront) has
increased. In short, fewer people are held in jail
before trial simply because they are too poor to
pay bail.

The for-profit bail industry stands to lose a
great deal due to the shrinking role of cash
bail. Indeed, some bail bondsmen have reported
seeing their profits go down over 70% since policy
changes began.! These companies, committed to
preserving their industry, have criticized the rule
and rallied to reinstate the traditional cash bail

system.

This report argues that rather than
return to the bail system as it was, Maryland
policymakers should continue to build upon the
successes of the rule change by strengthening

alternatives to bail and pretrial detention.
We offer four policy recommendations:

1. Strengthen implementation of
Court Rule 4-216.1 and discourage
judges from detaining low-level offenders.

2. Develop and adopt an evidence-based
risk assessment tool in
all Maryland counties.

3. Expand pretrial services to
every county in Maryland.

4. Take further steps to reduce reliance on
the for-profit bail system.



Introduction

History of Balil
B ail has a long history in the United States,

dating back to the colonial period. However,
it was not commonly used as we understand it
today until Congress passed the Bail Reform Act
in the late 1960s. Bail was seen as an important
mechanism to ensure defendants returned to

court instead of failing to appear or fleeing.

It is important to note, however, that the United
States bail system is not the international
norm. Across the world, the United States and
the Philippines are the only two countries that
employ a bail system.

Maryland's Bail System

Each state addresses the issue of bail differently.
Recently in Maryland, state legislators and the
Attorney General’s Office have been attempting
to reform the bail system, given evidence that
current policies and practices are economically
and racially discriminatory to lower-income
Marylanders and the state’s Black and Brown

communities.

With the goal of reforming the bail system,
the state established two bodies: the Task Force
to Study the Laws and Policies Relating to
Representation of Indigent Criminal Defense in
2013 and the Governor’s Commission to Reform
Maryland’s Pretrial System in 2014. However,
little changed until October 2016, when Maryland
Attorney General Brian Frosh issued a letter to
the General Assembly’s Rules Committee stating
that the way bail was being administered in the
state was potentially unconstitutional. Frosh
argued that judges should only issue bail if it was
the “least onerous” condition of release and that
bail could not be used solely to prevent releasing

a defendant from detention.

One month later, the Rules Committee followed
Frosh’s advice and amended Maryland Court
Rule 4-216.1 on pretrial procedure. The Court of
Appeals then upheld the rule change, and the
amended rule took effect in July 2017.

Bail Reform in the Legislature

In the 2017 legislative session,’? the Maryland
General Assembly considered three bail reform

bills:

* One that would only allow the use of
cash bail after all other avenues had been
considered, which would explicitly require
judicial consideration of the defendant’s
ability to pay;

*  One that would end the use of cash bail
and require all counties to create pretrial
services divisions; and

e One that would roll back the reforms from
the amended court rule.

All three bills failed, leaving the Court of
Appeals’ rule as the standard for the use of bail
in Maryland.

In advance of the 2018 legislative session, justice
reform advocates have been working on proactive
measures to end cash bail in the state. However,
the bail industry has been lobbying to repeal
Court Rule 4-216.1. The industry wishes to return
to the pre-rule system, likely because the bail
industry is earning less since the rule went into
effect. By some estimates, the profits of the bail
bond industry have dropped by 70% due to judges
assigning significantly lower bail amounts (or no
bail at all).



How Bail Works

In Maryland

The Arrest

‘ N ’ hen a person is arrested and booked in
jail, they will see a judicial official for a
pretrial determination, where they will either be:

* Released on their own recognizance before
their trial, with or without supervision;

e Made to post bail as a condition of their
release; or

*  Kept in jail without bail until their trial.

In Maryland, the overwhelming majority of
initial pretrial release determinations are made
by the District Court Commissioner and not by a
judge. In most cases, the arrested person will see
a commissioner within the first 24 hours of being

arrested.

To determine whether the defendant should
be released before trial, the District Court
Commissioner or judge may use risk assessment
tools to help “predict if a defendant is likely to
not appear in court or pose a threat to themselves
or the public.” But in practice, an objective risk

assessment tool is rarely available.

At the initial pretrial determination, low-income
people legally have a right to counsel from the
state, but a 2014 study* by the Commission to
Reform Maryland’s Pretrial System found that
they rarely gain access to counsel.’ If the defendant
is not granted release by the Commissioner, they
will be held in pretrial detention until the next
court business day, when they will appear before

a District Court judge for a bail review hearing.

The Ball Review Hearing

At the bail review hearing, the judge can decide to
release the defendant on their own recognizance,
release them on bail, or hold them in pretrial
detention without bail. In theory, a judge should
only call for pretrial detention without bail when
there is “clear and convincing evidence” that the
defendant poses a significant public safety threat
or is unlikely to appear in court for subsequent
hearings.

Bail bond companies are
for-profit corporations
that provide corporate
bonds, which are
guarantees to the court
for the full amount of

a defendant'’s bail in
exchange for a fee of
up to 10% of the bail
amount paid by the
defendant or their
co-signer. Bail bond
surety companies
provide insurance to
bail bond companies to
decrease their risk.



If the judge determines that bail is appropriate,
they can decide whether the bail should be
“unsecured” or “secured.” Unsecured bail
requires no money to be paid up front. However,
if the defendant fails to appear in court, they then
would owe the full amount of the unsecured bail.
A secured bail requires money and/or collateral
to be posted or paid before the person is released.

The Ball Payment

Once the defendant pays their secured bail, they
will be released from jail. If a defendant cannot
afford to pay a secured bail on their own, their
family or friends can help with the payment. For
a low-income family, the money paid for bail
may come out of funds allocated for other daily
necessities such as food, rent, or childcare. If
the defendant and their loved ones are unable
to come up with the full bail amount, they may
choose to pay a bail bond company instead.

The Bail Collection

If the person fails to appear at their next court
date, the bail bond company will be responsible
for paying the court the full amount of the bond,
and then may proceed to recuperate those costs
from the borrower. Most bail bond agents insure
themselves from risk by taking out insurance

policies with bail bond surety companies, paying
the surety company about 10% of the amount they
charge the defendant.® Surety agents get to keep
a portion of the payment, while the insurance
company receives the rest.

Many pieces of legislation have entrenched and
empowered the bail industry in Maryland. For
example, a bill (HB 742) passed by the General
Assembly in 2012 required bail bondsmen to “take
all necessary steps to collect the total amount owed,
including any debt collection remedies provided
by law.”” In addition, the District Court assists
bail surety companies in their debt collection
by producing a list of bail bond forfeitures every
quarter titled “List of Absolute Bond Forfeiture
in Default.”®

The debt collection process can be costly to the
defendant. If they fail to meet the terms of their
bail and do not show up to court, they may be
forced to pay the full amount of their bond. These
cases can land in the hands of a debt collector,
who can charge annual interest rates of up to 10%
of the bond amount, in addition to attorney fees
and court costs.’ This practice is legally permitted
by the state: a legal assistant for a debt collector
explained that they charge a 10% annual interest
rate because “under Maryland law we’re allowed
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A System In

Need of Reform

O ver the past several years, a growing
cohort of Maryland legislators, legal

representatives, state officials, and advocates have
concluded that Maryland’s bail and pretrial system
needs reforming. Indeed, our report follows a
string of previous studies of the bail and pretrial
system in Maryland, each finding substantial
discrepancies between the theory and practice
of how bail is implemented by courts across the
state. These previous reports have helped fuel
ongoing attempts to reform Maryland’s pretrial

system and bail’s role within it.

Though comprehensive bail reform has yet to
pass in the Maryland legislature, the system
experienced significant changes in 2017 due to
the implementation of Court Rule 4-216.1. The
Attorney General and Maryland Court of Appeals
expected the rule would strictly curtail the use of
secured bail in the state.

In this section, we review previous studies that
illuminated the workings of the bail system in

Maryland before the court rule was amended.

Previous reports regarding the bail system in
Maryland offered several troubling conclusions:

In 2014, more than 65% of
Maryland'’s jail population
consisted of persons held
pretrial.

A 2014 report of the Commission to Reform
Maryland’s Pretrial System found that over
65% of those held in Maryland jails were
held without having been convicted of a
crime. In comparison, the national average
is around 60%."* Many of those held pretrial
in Maryland were in jail because they could
not afford to make bail.* This pretrial jail
population cost the state anywhere between

$22 million and $44 million per year.’

Maryland’s poorest zip
codes paid the most to the
bail industry.

Maryland’s for-profit bail system preyed on
the most impoverished Marylanders. A 2016
study from the Maryland Office of the Public
Defender looked at District Courts across the
state and found that defendants who posted
a corporate bond through a bail bondsman
paid a total of $256 million in non-refundable
corporate bail bond premiums between 2011-
2015.1 Most of the bond premiums were paid
by residents of Baltimore City and Baltimore
County.



The study also found that corporate bonds
extracted “tens of millions of dollars from
Maryland’s poorest zip codes, contributing to

the perpetuation of poverty.”"

Bail disproportionately
harmed Black communities
in Maryland.

Studies revealed that Black defendants
in Maryland paid higher average bail
amounts than white defendants, and
that Black neighborhoods paid huge and
disproportionate shares of the total premiums

paid.

A 2014 report by the Office of the Public
Defender found that initial bail amounts
for Black defendants were 45% higher than
those of white defendants. From 2011 to
2015, the two zip codes that paid the most
in bail premiums were over 90% Black.
These two areas alone were charged $22.6
million in premiums, or “enough to send
219 students to the University of Maryland
at College Park for four years or provide
a year of childcare to approximately 2,800

preschoolers in Baltimore City.”®

‘All out of the blue
a bunch of police
cars pulled up
and grabbed me...
They thought | was
someone else the
whole time. They
called a name out
that wasn't me.”

Rafiqg Shaw's arrest was due to
mistaken identity. Shaw was
arrested for possession of a gun
in a car that wasn't his.

Once Shaw made it to trial, the
jury deliberated for less than
half an hour and found Shaw
innocent on both counts.

Shaw is still paying for the
crime he never committed. He's
on the hook for the $10,000 his
family agreed to pay the bail
bondsman who got him out of
jail two days after his arrest.*




Assessing
Recent Changes
To Maryland's

Bail System

10

n reaction to the aforementioned findings, the

Maryland Court of Appeals adopted Court Rule
4-216.1. In the following section, we measure the
impact of the rule on bail use and bail amounts.
In the 2018 Maryland Legislative Session, the
for-profit bail industry and its proponents will
argue against the efficacy of the rule and push to
return to the pre-2017 cash bail system.

We find, however, that the rule has created
positive changes, although there is still more
work to be done on bail reform. The rule has
reduced the use of bail and average bail amounts,
and has increased the percentage of people
released on their own recognizance. It has also,
however, increased the percentage of people held
without bail.

To measure the impact of the rule, we collected
data on every case filed with the Maryland
Court Record System after the rule was officially
implemented, from July 2017 to the start of
November 2017, when we began this project. We
then obtained data on every case filed between
July and November in 2015 and compared the
two time periods. We chose to use data from 2015
rather than 2016 as the Attorney General’s public
questioning of the constitutionality of cash bail
in Maryland had already begun affecting court
behavior by early October 2016.

Throughout this section, we will further break
down defendants into those charged with felonies
and misdemeanors, and those charged with a
“high” serious crime and those charged with a
“low” serious crime. To rank charge by seriousness,
we used the seriousness ranking provided by the

Maryland Sentencing Commission.?



The average dollar amount
of bail decreased by more
than $29,000 following the
rule change.

In the study period in 2015, the average bail
amount for those assigned bail was $41,622. In
the period after the implementation of the court
rule in 2017, the average dropped to $12,426.
This may be because judges, per instruction in

the rule, began to consider a defendant’s ability to
pay when determining bail amount. The average
bail amount, however, still remains very high.
Today, the average defendant charged with a
misdemeanor and released on bail would still have
to pay at least a $1,000 premium to a bail bond
company to make bail. The chart below shows
significant drop in the average bail amounts for
felony and misdemeanor charges as a result of the

rule change.

Average Bail Amount Before and After Rule Change

$80,000

560,000

$40,000

$20,000

Average Bail Amount in Dollars

S0

Felony

B Before Rule

After Rule

$18,730

Misdemeanor
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The percentage of people
assigned bail decreased by
over 40%.

In 2015, almost 60% of defendants were assigned
bail. In 2017, that amount decreased to just under
36%, losing roughly 23 percentage points. By
design, Court Rule 4-216.1 is intended to decrease
the use of secured bail by promoting “the release
of defendants on their own recognizance or, when
necessary, unsecured bond.”? This initial data
suggests that judges are, in fact, moving away
from using bail as a condition of release.

This indicates a significant change in release
decisions. From 2014 to October 2016, the trends
in release decisions for defendants across the
state of Maryland were consistent over time, with
about 60% of defendants assigned bail. However,
starting in October 2016, decisions began to trend
differently. The percentage of people assigned
bail decreased while the percentage of people
held without bail or released on their own
recognizance increased. By the time the rule
was officially implemented on July 1, 2017, the
percentage of people given bail had fallen below
the percentage of people held without bail.

12



Trends in Pretrial Release Decisions in Maryland, 2014-2017
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The percentage of people
released on their own
recoghizance increased—
but the percentage of
people held without bail
increased even more.

Given Court Rule 4-216.1’s explicit instructions
to defer to releasing defendants on their own
recognizance, one might expect to see the
percentage of defendants released increase more
than those held without bail. Instead, we see
that among the defendants not given bail, a
higher percentage were held in jail than were
released. The percentage of defendants held
without bail increased by 14.3 percentage points;
the percentage of those released on their own

recognizance increased by 9.6 percentage points.

Bail reform advocates have argued that judges
are misinterpreting the rule.”> Some have pointed
to the need to supplement procedural changes
with comprehensive pretrial services across
district courts in the state, so that defendants
who are released receive supportive services and
accountability measures to better ensure they
appear in court and do not re-offend. This data
suggests that in the absence of such options,
many judges are opting to hold defendants in jail
pretrial rather than release them on their own

recognizance.

14
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There are no standard
pretrial practices across
Maryland counties.

Across Maryland between 2014 and 2017, trends
in release decisions for defendants remained
fairly consistent over time, with about 60% of
defendants assigned bail. Starting in October
2016, decisions began to trend differently. The
percentage of people assigned bail decreased
while the percentage of people held without bail
or released on their own recognizance increased.
Around the time of the official implementation
of the rule change—July 1, 2017—the percentage
of people given bail actually fell below the
percentage of people held without bail.

However, different counties across the state
had different initial levels of release decisions,
as well as differing trends. In both Baltimore
City and Baltimore County, rates of bail dipped
precipitously starting in late 2016, and around
the time of the enactment of the court rule, the
rate of people assigned bail dipped below that of
those released or held without bail.

In Montgomery County, initial rates of bail
assignment were higher than in Baltimore—
peaking at about 80% of defendants in mid-
2016. While each of the lines trends in the same
direction as other counties, the percentage of
people given bail never dipped below the rate of
people released or held without bail.

17
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Many people with more
serious charges were held
without bail after the rule
change, when previously
they were given bail.

Under the old bail system, a wealthy, high-risk
defendant might be able to post bail whereas a
low-income, low-risk defendant might be held
in jail. Advocates of the court rule expected to
see defendants with more serious charges held
without bond rather than released on bail. Our
data shows that indeed, people with the most
serious charges (Categories I-IV) have been held
without bail at higher rates than before the rule.

Release decisions for
lower-level crimes are
inconsistent.

The use of cash bail for less serious charges
decreased across the board after the rule
change. However, the rate of defendants being
held without bail for less serious charges also
increased. In making pretrial release decisions,
it appears that many judges are opting to hold
lower-level offenders in jail until their trial
rather than release them. This runs contrary to
the language of the rule itself.

18



Release Decisions Before and After Rule
By Seriousness of Charge
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Court Rule 4-216.1 reduced
distortions in the amount of
bail assigned.

Average bail amounts across all Seriousness
Categories decreased significantly following the
rule change. However, before the rule, a serious
charge was not necessarily associated with a
higher bail amount. For example, in 2015, the
average bail amount for a Category VI crime
was greater than the average for Category V,
even though the latter crimes are deemed more
serious. In 2017, the discrepancy is much smaller,
and bail amounts assigned follow a clear pattern
of decreasing bail amounts as charges become

less serious.

| FINDING 8:
Black defendants paid a
higher average amount of
bail both before and after
the rule change.

The rule change seems to have shrunk the
gap in bail amounts between Black and white
defendants. Before the rule change, bail was on
average 39% higher for Black defendants than
white defendants. After the rule change, bail was
on average 35% higher for Black defendants.

21
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Black defendants are
disproportionately held
without bail for lower-level
charges.

Some of the inconsistencies of release decisions for
lower-level charges may be driven by the fact that
Black defendants are held without bail at higher
rates than white defendants with a similar level
charge. The gap is especially large for Seriousness
Category VI charges, for which Black defendants
are held without bail at a 12.6 percentage points
higher rate than white defendants. This pattern
persists both before and after the rule change.

The use of unsecured bail
increased by 4 percentage
points after the rule
change.

As previously mentioned, Court Rule 4-216.1
created a default for judges’ release decisions
to release defendants either on their own
recognizance or with unsecured bail (where no
upfront payment is required) barring “clear and
convincing evidence” that the defendant poses
an unreasonable risk. However, data shows
that the rate of defendants being released on
unsecured bail only increased by approximately 4
percentage points after the implementation of the
rule change—from 6.3% to 10.1%.

Need for Further Study

The conclusions found from our initial data
analysis are consistent with those found by the
Maryland Judiciary in their first assessment of
the impact of the rule change. Additionally, that
report found that the percent of people held on
bail who stayed in jail for more than five days
decreased after the rule change, suggesting that
defendants are better able to afford bail following
the change.
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Advancing Bail
Reform In Maryland
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B y employing best practices from other states
and jurisdictions, Maryland could reduce
its pretrial jail population, increase public safety,
and save taxpayers’ money. To do so, we suggest

Maryland adopt the following recommendations:

Strengthen implementation

of Court Rule 4-216.1.

Develop and adopt
an evidence-based risk
assessment tool in all
Maryland counties.

Expand pretrial services to
every county in Maryland.

Take further steps to reduce
reliance on the for-profit bail
system.

Recommendation #1:

Strengthen Implementation
of Court Rule 4-216.1.

Court Rule 4-216.1 has ushered in many promising
changes to Maryland’s pretrial system. The use
of cash bail has decreased and bail amounts are
down substantially. Jails are holding fewer people
who were incarcerated simply because they could
not afford to pay. Finally, rates of release on
defendants’ own recognizance and the use of
unsecured bail have increased.

However, while the new rule reduced the
number of defendants assigned bail, it did not
reduce the number of defendants held before
trial. The findings from both the Maryland
Judiciary’s report on the impact of the rule
change and our own analysis show that the
percentage of defendants held without bail has
risen dramatically.”® In fact, many of those held
before trial since the rule change are accused of
low-level misdemeanor offenses. The most recent
analysis shows that 1 in 5 Maryland defendants is

still held in jail because they cannot afford bail.?*

Advocates from several law school clinics in
Baltimore have reported that judges routinely
hold people in jail without bail before their trial
rather than turn to the array of pretrial release
options that are available to them (e.g., as in
the case of Baltimore City, which has a pretrial
services division).”” Judges may be choosing to do
so in response to the limited pretrial tools and
services that have resulted from the cash bail
system. While holding someone in jail without



bail removes the possibility that they are held
due to inability to pay bail, it still carries with it
the possibility of causing the person to lose their
job, housing, or family stability. Thus, it leads to
similar consequences as cash bail in the case of

low-level offenses.

In the short term, the Maryland Judiciary
should issue additional guidance to district court
judges and commissioners to ensure proper
implementation of Court Rule 4-216.1. The
guidance should include specific instructions
to discourage judges and commissioners from
holding defendants with low-level charges.

In the longer term, the Maryland Legislature
should continue to take proactive steps to move
away from the use of for-profit bail in the state,
informed by the following three recommendations.

Recommendation #2:

Develop and adopt an
evidence-based risk
assessment tool in all
Maryland counties.

Evidence-based risk assessment tools, which
are informed by data analyses of millions of
criminal cases, have the potential to provide
judges with more objective information to inform
their pretrial release decisions. Risk assessment
tools are cornerstones of many successful bail
reform efforts across the country. Thirty-eight
jurisdictions, including the states of Arizona,
Kentucky and New Jersey, and large cities such

as Charlotte, Chicago and Houston, have adopted
the tool the Arnold Foundation created, which
is called the Public Safety Assessment (PSA).2
The PSA was created “using a database of over
1.5 million cases drawn from more than 300
jurisdictions.”” It analyzes the following factors
in determining a risk score: “whether the current
offense is violent; whether the person has a prior
misdemeanor or felony charge; the person’s age
at the time of the arrest; and how many times
the person failed to appear at a pretrial hearing
in the last two years”.” While many jurisdictions
have adopted other risk-assessment tools, several
of the aforementioned factors are used to compute
risk scores around the country.

In Maryland, six out of 24 counties use risk
assessment tools, but only two—Montgomery and
St. Mary’s Counties—use a tool that has been
empirically validated.” Mandating that judges
use evidence-based tools could increase fairness
within the Maryland criminal justice system and
allow the state to systematically assist counties
with implementation. Moreover, use of data-
driven risk assessment tools would reduce judges’
personal biases, which may contribute to pretrial
release disparities within defendant groups
charged with similar offenses and with parallel

criminal histories.

Jurisdictions across the country that have adopted
evidence-based risk assessment tools have
experienced increased rates of pretrial release on
defendants’ own recognizance, and reduced re-
offense rates, reduced failure to appear in court
rates, and reduced taxpayer costs.
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Examples Across The US.

In 2003, Virginia became the first state to use a
statewide risk assessment tool. The tool considers
the defendant’s risk level and the seriousness of
the charge to “assign defendants to the appropriate
risk management strategy.”® Defendants with
cases that were assessed by trained pretrial
services staff were 1.3 times less likely to have
a new arrest pending trial and were more likely
to appear at their court dates than defendants
whose cases were assessed by untrained staff.
Additionally, trained staff were 2.3 times more
likely to recommend defendants be released on

their own recognizance.*

In 2011, the Kentucky legislature required the
use of an evidence-based risk assessment tool
with the goal of reducing the costs of housing
defendants in the state’s prisons and jails.®
Defendants with low risk scores are released on
their own recognizance, while those who score a
moderate risk are released into a pretrial services
program. Those charged with misdemeanor
offenses are assigned cash bail, although their
cash bond cannot exceed the maximum fine
and court costs the defendant would receive if
convicted. In 2013, the state of Kentucky began
using the Arnold Foundation’s Public Safety
Assessment (PSA). Six months of PSA use
yielded a 15% reduction in new criminal activity
on pretrial release, while pretrial release rates
rose from 68% to 70%. Two years after the law’s
passage, the court appearance rate rose from 89%
to 91%.3

“‘One beneficiary of the

St. Mary's policy is
DaShawn Lawson.
Arrested on a charge of
driving on a suspended
license and delinquent

in his payments on past
traffic offenses, he said he
wouldn't have been able to
afford bail. The 22-year-old
has no criminal record, but
a history of missing court
appearances on traffic
charges. He was placed on
Level 1 supervision. Pretrial
supervisors will remind him
of his court date.

‘Pretrial is great,’
Lawson said.
‘They work with
me really well.’

He's working now in an
apprenticeship program
with an insulators’ union.

He said he'll soon pay off

his past fines. [Olne of the
program’s aims is to see that
jail doesn't cost people jobs.
"You miss three days of work
and you're fired, he said."s®




The Importance Of Racial Equity
IN Risk Assessment Design

There is mounting concern among policymakers,
advocates, and scholars that evidence-based risk
assessment tools have the potential to aggrevate
existing racial biases in the criminal justice
system. Yet, a well-constructed risk assessment
tool that relies on factors that are more race-
neutral could reduce racially biased judicial
release decisions.

Virginia’s risk assessment tool is one model
that attempts to be race- and gender-neutral. It
was recently tested and validated for race and
gender predictive bias and subsequently revised
to improve predictive validity.>

Additionally, a 2017 study of Kentucky’s risk
assessment tool found that it had no effect on
racial disparities in pretrial detention.®

Maryland’s  statewide evidence-based risk
assessment tool must be developed to minimize
the possibility of racially-biased outcomes. It
must also include mechanisms to validate that it
does not simply reproduce existing biases against
Black and Brown communities in the bail system.
The tool should also be developed with input from
community stakeholders across all of Maryland’s
counties. Often, risk assessment tools are crafted
and implemented with “no public forum of
transparency and accountability whereby people
[can]| evaluate the frequency with which judges
deviated from the presumptive default of non-

monetary release.”

One of the bail reform bills that the General
Assembly considered in the 2017 legislative
session, HB 1390, called for the Governor’s Office
of Crime Control and Prevention to “collaborate
with all counties to develop or update a risk
assessment tool.” This bill should be the model

for risk assessment tool development in Maryland.

Recommendation #3:

Expand pretrial services to
every county in Maryland.

Instead of relying on cash bail and overusing
pretrial detention, all Maryland counties should
adopt a pretrial release program run by their
respective justice systems.* Furthermore, the
pretrial program should be uniform across the
state.** This recommendation comes from the
assumption that pretrial defendants should be
released if they are not deemed a serious risk to
society. Pretrial release programs have been proven
to reduce recidivism, increase court appearance
rates, and reduce taxpayer costs. Detaining low-
and moderate-risk defendants for as little as two
days (the time it may take to gather the money to
pay cash bail) significantly increases recidivism
and failure to appear rates.* Additionally, the
programs are significantly cheaper than holding

defendants in jail pretrial.*?

In jurisdictions throughout the country, pretrial
service agencies use a mix of non-detention-based
programs and interventions to ensure defendants
appear at trial. The programs include mental
health and substance abuse treatment, as well as
referrals for housing, employment training, or
job placement. The interventions usually include
supervision. Supervision varies widely across
jurisdictions but involves agencies maintaining
regular contact with defendants to ensure
compliance with programming in the following
ways: in-person contact, home contact, telephone
contact, contact with individuals knowledgeable
about the defendant’s condition, regular criminal
history checks, and court date reminders.*
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Pretrial Services in Maryland
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Pretrial Services In
Maryland Counties

While eleven of Maryland’s 24 counties have
pretrial services agencies, only Montgomery and
St. Mary’s Counties provide pretrial services in
addition to using evidence-based risk assessment
tools.*

In Maryland, there are significant cost
savings from using pretrial services instead of
incarceration. It costs a $100 per day to hold a
person in the Baltimore City Detention Center
and $159 per person per day in Baltimore Central
Booking and Intake Center. Pretrial release
services, on the other hand, cost just $2.50 per
person per day.*” This means that, at a minimum,
holding a low-risk person in detention can cost
40 times as much as releasing them and offering

them pretrial services.

The Montgomery County and St. Mary’s County
pretrial services programs use a treatment
model called STEER (Stop, Triage, Educate

| Source: Depariment of Legislative Senvices, Maryland General Assembly. Fiscal and Policy Note, HB 1218, 2017.

and Rehabilitate), which connects people who
have substance abuse issues with treatment
options instead of arresting them.”® The STEER
program prepares pretrial risk assessments on
arrested persons, presents its recommendations
to the court, and supervises those who have
been released. A year after the St. Mary’s County
program was implemented in 2015, the county

saw:

e court appearance rates increase from 85%
to 98%;*

» the jail population decrease by 33%;

*  91% of program participants not arrested
for new offenses during the pretrial period;

e 70% of program participants receive no
further jail time; and

e between $400,000 and $500,000 in jail-bed

savings.>



Precautions On The Use
Of Electronic Monitoring

Supervision can be a critical component of pretrial
services, but it is imperative that it is conducted
in a way that reduces, rather than perpetuates,
existing oppression in the criminal justice system.
Electronic monitoring, including GPS ankle
bracelets, is a commonly considered supervisory
tool that can track a defendant’s movements to
ensure they do not flee or commit another crime.
However, research on the impact of electronic
monitoring to reduce failure to appear in court
rates is mixed. Electronic monitoring “restricts
[defendants’] liberty in profound and sometimels]

subtle ways.”!

Electronic monitoring must be used cautiously
and developed with the input of individuals who
have been on electronic monitoring, their family
members, and officials. Specifically, defendants
on electronic monitoring should have a complete
set of rights and guarantees, including the ability
to seek and attend work, access education and
medical treatment, and participate in community

activities.??

Both Montgomery County and St. Mary’s
County’s pretrial services supervision includes
electronic monitoring. Maryland’s legislature
should be prudent when urging pretrial service
agencies to use electronic monitoring as it can
cause undue harm to defendants, especially those
charged with nonviolent offenses.
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States And Counties
\With Successful Pretrial
Programming

Kentucky’s pretrial program is run at the state
level. It was created in 1976 under the Bail Bond
Reform Act, which abolished bail bonding. The

results are striking:

e 92% of pretrial defendants do not re-offend;

e 90% make all future court appearances;
and

e approximately 70% are released before
their trial.>

Colorado revised its pretrial bail statute in
2013, redefining the term “bail bond” to mean
not simply “an amount of money” but rather
a “security, which may include a bond with or
without monetary conditions.” The statute also
provided for pretrial service programs that could
replace monetary bonds.>* Currently, ten out of

64 counties have pretrial service programs.

In 2012, the program in Denver County resulted
in:

* less than 1% of defendants being expelled
for committing new offenses;

* a 98% appearance rate at court dates; and
» savings of $99,050 in jail-bed days.

The more rural Mesa County saw cost savings of
$1.5 million in reduced jail-bed days.”

The pretrial services program in Multnomah
County, Oregon includes automated phone call
reminders, which has resulted in 750 people
appearing in court when they might otherwise
have not.>

King County, Washington implemented a
popular pretrial services model in 2011 called
LEAD (Law Enforcement Assisted Diversion).
The LEAD model empowers officers to divert
eligible people to community-based services

and treatment prior to a court hearing. LEAD
participants were:

« 89% more likely to obtain permanent
housing;

*  46% more likely to find stable employment;
and

* 60% less likely to be re-arrested, compared
with similar individuals incarcerated for
similar offenses.””

Moreover, “participants were jailed 39 fewer
days per year than prior to the program.” The
LEAD program currently costs $2,100 less per
participant than pretrial detention.>®

New York City has diverted more than 3,000
people from jail since its pretrial services
program was expanded in March 2016 to include
a supervised release component. The supervised
release program connects defendants with
community-based organizations that conduct
a risk assessment and a personalized needs
assessment to better provide support. The $17.8
million program has been credited with reducing
re-offense rates and has contributed to New York
City’s 70% pretrial release rate.*

Discouraging Judges From
Detaining Low-Risk Offenders

In tandem with the use of an evidence-based
risk assessment tool and pretrial services,
Maryland prosecutors should discourage judges
from detaining low-risk persons in order to
further reduce jail populations while minimizing
collateral consequences. Evidence-based risk
assessment tool results are not required to be
used by judges, which can decrease the impact of

implementing the tool.*

A study of Kentucky’s requirement to use an
evidence-based risk assessment tool found only
a small increase in rates of defendants being
release on their own recognizance in the state.

This was attributed, in part, to judges failing to



heed the recommendations produced by the risk

assessments.®!

Prosecutors in a number of jurisdictions have
adopted policies requiring the use of an evidence-
based risk assessment tool. These jurisdictions

span cities, counties, and states:

e Cook County, Illinois;

*  Harris County, Texas;

*  Kentucky;

* New Jersey;

*  New Mexico;

¢ New Orleans, Louisiana; and

*  Washington D.C.

Cook County, IL prosecutors have recommended
that people charged with minor offenses be
released upon case resolution. The Cook County
State’s Attorney Kim Foxx asserts that release
of defendants charged with minor offenses is
logical, as otherwise jails are holding people who
have not been convicted simply because they
cannot afford bail. A spokesman for the Chicago
Police Department said the Department does not
think the criminal justice system functions when
“nonviolent offenders spend more time in jail

than those who use and carry illegal guns.”®?

Harris County, TX District Attorney Kim Ogg
has also called for release of low-risk defendants.
She joined an amicus brief filed in August 2017
which asks a U.S. appeals court to end Harris

County’s use of cash bail for misdemeanors.®
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% of Defendants

Recommendation #4:

Take further steps to
reduce reliance on the
for-profit bail system.

Jurisdictions such as Washington, D.C.,
Kentucky, and New Jersey have developed
efficient pretrial systems and have completely
ended the use of cash bail.** In lieu of the cash
bail system, they use system-wide, evidence-based
risk assessment tools and pretrial services to
increase the likelihood that low and medium-risk
individuals are released pretrial and are offered
appropriate services. Each state has exceptionally
high pretrial release rates without negatively
impacting court appearance and re-offense rates.

The state of New Jersey has continued to
experience declines in crime since ending cash
bail in January of 2017. Since ending cash bail,
New Jersey experienced a 3.5% decline in crime

and 9.3% decline in violent crime.® During the

same time period, the pretrial jail population
statewide decreased by 16%. This data indicates
that states can release more defendants and
reduce the jail population while simultaneously

improving public safety.

While the Maryland court ruling is a positive
step, it ultimately has not yet lead to results like
in the aforementioned jurisdictions. Maryland’s
for-profit bail system is less efficient and cost-
effective compared to a pretrial services program
that uses an evidence-based risk assessment tool.
It also poses ethical issues and imposes a financial
burden—often on those who can least afford it—
all while failing to improve public safety.

Fthical Concerns

The cash bail system incorrectly conflates personal
wealth with the risk of committing future crimes.
In the for-profit bail system, a person’s wealth
may be a better predictor of whether they get out

Pretrial Release Rate”
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of jail than the risk they pose to the public. These
inherent inequities in the use of cash bail led
Maryland’s highest court to issue the new rule
that requires judges to account for a defendant’s
ability to pay when considering bail. While
we document that this change has yielded an
overall reduction in the issuance of bail across
Maryland—particularly for individuals charged
with low-level crimes—the current system is in

need of additional change.

Financlal Concerns

The average bail amount in Maryland is more
than half the annual income of a family living in
poverty and several times higher than the average

median savings of a family in Maryland.

Marylanders—including innocent defendants—
spend millions of dollars annually on bail bonds.
A 2016 study showed Maryland defendants and
their families paid $256 million in one-year
for non-refundable bail amounts, and the vast
majority of these expenses were paid by poor Black
families. Cash-constrained families who have to
pay bail are subject to collateral consequences and
have to make difficult tradeoffs, such as paying
bail instead of rent.

Our analysis of Maryland’s bail system after the
enactment of the court rule shows that the average
bail amount is still more than $12,000, while the
average bail amount for low-level crimes is more
than $11,000. At this amount, a defendant or
their family would have to pay around $1,100 to

obtain release from jail.

Paradoxically, recent national data indicate that
57% of Americans do not have enough savings
to cover a $500 emergency.®”” Moreover, local
data from Baltimore City, which has the highest
number of individuals paying bail, shows that
nearly one quarter of families in this city live
below the poverty line, $20,090 a year for a family
of three.®®

Even for families who can manage to pay
their bail amount, the financial collateral
consequences are inherently more pernicious
for poor families. As such, any system based on
cash payments in exchange for pretrial freedom
is discriminatory. Moreover, the determination
of whether an individual can pay bail is subject
to human error and may still result in poorer
individuals being detained more than wealthier
individuals—independent of the alleged crime.
Ending money bail and determining detention
with the assistance of an evidence-based risk
assessment tool can make progress toward solving

these problems.

Public Safety Concerns

The cash bail system is less safe than determining
pretrial detention based solely on risk. In the
cash bail system, high-risk individuals who can
afford bail can reenter society despite public
safety concerns. In fact, according to a recent
Arnold Foundation study, nearly half of high-
risk defendants from two large jurisdictions
were released pending trial due, in part, to their
being able to post bail.®® Moreover, upfront cash
payments are not needed to ensure defendants
attend trial. Several districts without for-profit
bail systems have some of the highest court-
attendance rates in the country.

Resistance To
Evidence-Based Policy

The for-profit bail system funds an industry
that actively promotes the use of cash bail—not
for safety reasons—but for the bail industry’s
own economic interest. Further reforms and
other data-driven approaches that could benefit
public safety will be challenged by the bail bonds
industry and politicians who receive thousands of
dollars from the industry.”® Alternatively, moving
away from cash bail has the potential to open
the door to further data-driven criminal justice

reforms.
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1. Case Studies: The Impact Of Bail

Reform Across The U.S.

Washington, D.C.
I n 1992, Washington, D.C. passed a bail reform

amendment that ended money bail in the
city. According to many criminal justice experts,
Washington, D.C.’s reforms serve as a model for
the nation. Today, Washington, D.C. boasts some
of the lowest pretrial defection rates in the nation.
The defendants it releases are re-arrested prior
to case resolution at much lower rates than the
national average. On average, 91% of defendants
were released without bail. Nine percent were
jailed without the option of bail because they were
deemed too high-risk by an evidence-based risk
assessment. Of those released, 90% showed up
to their court date and 90% were not re-arrested
before their case was resolved. Of the 10% who
were rearrested prior to their case resolution, the

majority were charged with nonviolent offenses.”

For individuals released, a combination of
supports, separation orders, and monitoring
mechanisms are employed to reduce the
likelihood of new offenses. About two-thirds of
defendants are released “with terms that include
drug-testing, stay-away orders or weekly phone or
in-person reporting.” Another 10% receive GPS
bracelets or home confinement.” In addition to

treatment services for defendants, Washington,
D.C. uses special drug courts and other diversion
programs to ensure that people with substance
abuse programs and mental illness receive
treatment, diverting them from jail. Washington,
D.C’s robust pretrial service agency is fully
funded at $62 million annually and has about 350
employees. Despite the relatively large expense
on pretrial services, D.C. saves money due to
its smaller jail population. According to some
estimates, Washington, D.C. saves $398 million
annually by implementing its comprehensive
approach to pretrial services.

New Jersey

In 2014, voters in New Jersey passed a
constitutional amendment to functionally
eliminate cash bail. The policy went into effect
in January of 2017, and the latest data from June
2017 indicates that only nine defendants have
been issued bail so far™ Prior to bail reform, the
Drug Policy Alliance found that on an average day
5,000 people (or 39% of the entire jail population)
remained in custody simply because they could
not pay bail.”® The report revealed that New Jersey
spent millions of dollars annually on incarcerating

individuals pretrial unnecessarily for an average
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of 10 months. After years of grassroots advocacy,
public opinion shifted to support bail reform.
In 2014, when the popular referendum passed,
it was endorsed by Governor Chris Christie, the
head of the New Jersey Supreme Court, the New
Jersey Public Defender, and the state’s attorney
general.

The new system mandates that individuals be
assessed using a risk assessment tool within
48 hours of arrest to minimize disruption
and collateral consequences. New Jersey’s
risk assessment tool is based on the Arnold
Foundation prototype. Under the new system,
individuals can only be detained if they pose a
risk to society or are likely to flee. Judges can
only detain defendants if the prosecutors request
it. As a result of the amendment, New Jersey
experienced a 35.6% drop in the jail population
from November 2015 to November 2017 Public
data shows that statewide, 18.1% of all defendants
were detained during the first eleven months of

the policy (7,410 of 40,962).

New Jersey reforms have not come without
criticism. While pretrial detention rates are down
across all counties, wide disparities across the state
persist. In Atlantic County, officials detained 35%
of defendants pretrial, whereas Bergen County
officials detained only 7%.”

Many law enforcement groups, local officials and
the entire bail bond industry have denounced
the reforms. New Jersey bail bondsmen created
a Facebook page detailing “risky” releases of
defendants. In one widely publicized case, an
adult male attempted to bribe a 12-year old girl
to have sex with him. Instead of being detained
pretrial, he was placed under house arrest with an
electronic monitoring bracelet. The local police
chief “issued an emotional warning to parents
saying he ‘could not sleep tonight’ if he remained
silent.””® Lastly, some local governments oppose
the new law because they believe it requires them
to spend more money on case processing and
other law enforcement programming. While New

Jersey’s bail reform remains relatively popular,
the old system could be reinstated if supporters
do not remain vigilant.

New Mexico

In New Mexico, 87% of voters passed a
constitutional amendment that bars judges from
detaining low-risk defendants, while empowering
judges to deny bail to high-risk defendants. It also
creates a process to ensure poor individuals are
not detained simply because they cannot afford
bail. According to Constitutional Amendment
1, defendants who cannot afford bail “may file a
motion with the court requesting relief from the
requirement to post bond.”

New Mexico’s system has been in place for
less than three months, and reliable data on
its efficacy is not publicly available. However,
previous data on New Mexico’s bail system
shows that thousands of individuals remained in
pretrial custody for lengthy periods of time. In
2010, defendants in New Mexico spent a median
of 147 days in jail awaiting trial”” Defendants
awaiting trial for misdemeanors spent a median

of 80 days in jail.

While the new system has likely reduced the
jail population, the amendment has come under
heavy criticism from the local politicians, the
bail bond industry, some law enforcement, and
the Governor, who recently called for “repeal
and replacement” of the amendment.!* Even
supporters of the amendment believe the roll out
has been unpleasant and that judges could benefit



from more robust risk assessment tools.
New  Mexico has  experienced intense
implementation issues for several reasons. While
voters passed the amendment in November of
2016, the state supreme court did not finalize the
implementation rules until the following June.®
The rules, based on recommendations from an
18-person task force, went into effect statewide on
July 1st. The sheer speed of implementation led to
confusion and inconsistencies among prosecutors
and judges.

According to US News, “the district attorneys
argue there’s no uniformity in how the rules
are being interpreted in courtrooms across the
state.” Due to confusion and improper use
of risk assessment tools, several districts saw
increases in the percentage of defendants who
did not appear in court. Unlike New Jersey, the
governor forcefully condemned the policy early
on, stating that the amendment resulted in a
“catch and release” system for criminals.®3 The
governor’s use of the bully pulpit has emboldened
opponents of the amendment, and public support

is waning.

The New Mexico Supreme Court is considering
possible changes to the rules governing
implementation of the amendment.’* District
attorneys from counties across the state met with
the Supreme Court to request modifications. Their
top requests were to clarify and expand factors that
can be used in a risk-assessment and to eliminate
the need for evidence at arraignment. “The
prosecutors have said inconsistent interpretations
of the rule have effectively turned such hearings
into mini-trials, lasting hours in some cases and
exacerbating an already burdensome caseload.”®
While it is too early to know for certain, experts
believe the rules governing implementation will
be modified to include more discretion for judges.

Kentucky

In 1976, Kentucky made it illegal to profit
from bail—eliminating the for-profit bondsmen
industry in the state. After the 1976 legislation,
the state began using a risk-assessment tool,
which informed judges’ decisions regarding
pretrial conditions. While the policy was decades
ahead of its time, the state still incarcerated many
poor defendants. In 2011, state legislators further
limited pretrial detention by passing a law that
“directed judges to release defendants with low-
and moderate-risk scores...without requiring that

they post money.”®

As result of the law, Kentucky’s pretrial jail
population plummeted. Today, only roughly
43% (17 percentage points less than the national
average) of Kentucky’s jail population is due to
pretrial detainees. In 2013, Kentucky further
improved its pretrial services by being the first
state to implement the Public Safety Assessment
developed by the Arnold Foundation.®” According
to the Pretrial Justice Institute, “Kentucky’s
implementation of the PSA led to an increase in
pretrial release, higher court appearance rates,
and fewer crimes committed by people on pretrial
release.” After implementation, the arrest rate
for defendants released before trial fell from 10%
to 8.5%, representing a 15% decrease in overall
pretrial crime.®® Moreover, Kentucky’s pretrial
detention rate is now 8.5 percentage points lower
than the national average.®

37



2. The Myths Of The Bail Industry

38

W hen bail reform was up for discussion
during past legislative sessions, the for-
profit bail industry aggressively lobbied Maryland
legislators and touted that cash bail supported
public safety, saved taxpayer dollars, and protected
the state’s Black and Brown communities. The

truth, however, is that these claims are simply

wrong.

The for-profit bail industry is vocal about
preserving the cash bail system because it is
primarily concerned about how much money
it stands to lose if the status quo changes. The
15,000 bail bond agents® across the country
write an estimated $14 billion” in bonds, and a
conservative estimate suggests that the industry
collects around $2 billion annually.®?

In the 2018 Maryland legislative session, the bail
industry will likely lobby to have Court Rule
4-216.1 overturned.

To combat the inaccurate claims peddled by
cash bail advocates, we break down several of
the industry’s most common myths and provide
evidence-based counterarguments to rebut them.

Myth 1: Bail makes us safer.

Truth: Bail is about who has
money, not who poses risk,

Bail is not a public safety tool.
It is meant to serve as a guarantee that
a defendant will show up to court.

The bail industry may claim that cash bail
helps keep high risk defendants off the street,
improving public safety in the process. However,
a 2014 report from the Governor’s Commission
to Reform Maryland’s Pretrial System found that
low-risk individuals were given higher average bail
amounts than moderate- or high-risk defendants
at the bail review hearing,” suggesting that many
bail amount decisions are made without risk in
mind.

Furthermore, recent research suggests that pretrial
detention may be criminogenic, particularly for
low-risk defendants: a 2013 study using data from
Kentucky found that low-risk defendants held
2-3 days are nearly 40% more likely to commit
new crimes before trial compared to similar
defendants held for less than 24 hours.*

And the criminogenic effects of pretrial detention
may be long-term: the same study found that low-
risk defendants held 8-14 days are nearly 51% more
likely to commit new crimes within two years of
the completion of their cases compared to similar
defendants held less than 24 hours. Therefore,
the detention of low-risk defendants who are
unable to pay bail may be more detrimental to
public safety than alternative pretrial strategies.



Myth 2: Bail is cheap and
allows individuals an option
that can be best tailored to
their needs.

Truth: Bail is more expensive
than pretrial services, which
provide better options for
defendants.

I Incarceration is 40 times more
expensive than pretrial services.

Pretrial release services can cost an estimated
$2.50 per day, while the Maryland Department
of Budget and Management estimates that
it costs $100 per day to hold one person in a
Detention Center.”> The St. Mary’s County
pretrial supervision program costs nearly $29 per
day compared to the $149 daily cost of detaining

someone in jail.%

B Bail costs communities millions.

Maryland communities were charged more than
$256 million in non-refundable bail fees from
2011 to 2015. Thirty percent of those fees were
connected to cases in which the defendant was
cleared of wrongdoing. African-Americans had
the largest burden, paying 71%, or $181 million,
of the bail fees during this period.
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B Cash bail is rife with corruption and abuse.

Once a defendant is beholden to the for-profit
bail industry, bail agents have outsized levels of
control over a defendant’s liberty, leading to a
number of abuse and corruption cases.”® In these

cases, bondsmen have been found:

* Bribing jailers and inmates for access to
potential clients;

*  Employing brutal and illegal methods to
extort money and information;* and

e Using their extralegal powers to coerce
people into sexual acts.'®

In a particularly egregious example, a former
detention officer in Fulton County, Georgia,
pled guilty to accepting $7,000 in kickbacks
from a county bail agent in return for referring
defendants to her bond company.!”!

Evidence-based risk assessment tools are
more responsive to individual rights

Basing risk classifications on group behavior
goes against the logic of a justice system
founded on the ideals of individual rights and
individualized justice. However, evidence-based
risk assessments—especially those that measure
both needs and risk—improve the ability of the
justice system to respond to each defendant’s
unique needs and attributes, creating more just

outcomes.'?

Importantly, not all risk assessment tools are
created equally: due to racial biases in arrests
and sentencing, discrimination in educational
and economic opportunities, and more, the key
inputs for risk assessment tools could simply
perpetuate the racial disparities in bail amounts
and sentencing that currently exist when those
tools are not used.!”® Therefore, it is paramount
that evidence-based risk assessment tools that
correct for racial biases are utilized. An example
of such an instrument is the Post Conviction
Risk Assessment (PCRA), a tool used in federal
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courts. A recent study of the PCRA suggested that
there was little to no discrepancy by race in the
predictive accuracy of the tool. Furthermore, no
significant disparate impact of the tool was found
between Black and white defendants.!*

In fact, these tools can effectively mitigate racial
disparities arising from implicit biases in laws,
police practices, or the discretionary patterns of
individual decision-makers. The risk assessment
tool in Colorado, for example, eliminated a
pattern in which judges were more likely to place
African-American juveniles in secure detention
compared to white juveniles with similar case
characteristics.!®®

Myth 3: Bail strengthens
Black and Brown
communities by providing
employment and support.

Truth: Bail destroys wealth
and employment prospects
for communities of color.

Black and Brown communities are
more likely to suffer under bail.

Due to racial biases and discriminatory law
enforcement implementation, Black and Brown
people are more likely to be arrested, held in jail,
and receive harsher bail conditions than white
people.!® In Baltimore, over 8,200 defendants
were kept in jail due to their inability to pay steep
bail amounts.'”” A study from the University of
Maryland found that 25% of pretrial detainees
who could not post bail feared they would lose
their job, and 40% feared they would lose their

home.!%®

In the 2016 legislative session, the for-profit bail
industry argued that changes to the cash bail
system would harm those bail bonds businesses
owned by Black and Brown individuals. As of
October 2017, there were approximately 1,240 bail
bondsmen registered with the Maryland District
Court. While we do not know the exact proportion
of minority-owned bail bonds companies, we can
see from these numbers that the harm cash bail
does to Black and Brown communities is greater
than the unemployment prospects faced by bail
bondsmen if the cash bail system were to end,
even if every single registered bail bondsmen in
Maryland was Black or Brown.



Myth 4: The new court
rule is not working, so we
should go back to the old
system.

Truth: The rule is being
misinterpreted by judges,
vet it is still better than

the old system. We must
continue to develop pretrial
services and build upon the
successes of recent reforms.

B Bail amounts have decreased.

The average bail amount before the court rule
was $41,622. Our analysis shows that the average
bail amount decreased to $12,426 after the rule,
a drop of more than $29,000. Not only does this
mean that bail amounts became more reasonable,
but also that the for-profit bail industry is making

less money.

Courts have increased the number
of people released on their own
recognizance, but also the number
of people held without bail.

Our analysis also shows that a higher percentage
of defendants are being released on their own
recognizance after the court rule (a 9.6 percentage
point increase). However, an even greater
percentage of defendants are being held in jail
without bail since the court rule (a 14.3 percentage
point increase). Further reforms should work to
properly assess risk to minimize the number of

defendants who are needlessly detained in jail.

The rule was a promising first step,
but more needs to be done.

Despite the court rule, there is not yet a standard
risk assessment tool or pretrial service framework
across the state. Furthermore, many courts
are unaware of the range of risk assessment
tools or pretrial services offered. Many of the
recommendations in this report can be used to
build upon the success of the rule, creating a
more just system for all Marylanders.

41



3. The Bail Industry'’s

42

Political Contributions

00000
0000

@00000O00O0O
0]0]0]0(0]0)0]0]0)e,

T he bail industry is a key funder of members
of the Maryland General Assembly. Two
reports by Common Cause Maryland, completed
in 2016 and 2017, found that the bail lobby has
provided critical campaign funding to elected
officials. The numbers illustrate how the for-
profit bail industry targeted those legislators with
the greatest influence over the state’s criminal

justice system.

Maryland is number three in the nation for
campaign donations by the bail industry, after
California and Florida. From 2011 to January 2017,
the bail bond industry contributed $288,550 to
Maryland elected officials in state government.'®
A review of all the General Assembly members
found that in 2016, 18 of 47 state Senators (38%)
and 26 of 141 Delegates (18%) received money
from the bail lobby. In addition, more than half
of all House and Senate Judiciary Committee
members (16 of 31 total members) received money
from the bail industry in 2016, represented in the
charts above.!’

9 out of 11 Senate
Judiciary Proceedings
Committee members
received money from
the bail industry in 2016

7 out of 20 House
Judiciary Committee

members received
money from the bail
industry in 2016

The two elected officials who received the most in
contributions were Senator Bobby Zirkin, Chair
of the Senate Judicial Proceedings Committee,
and Delegate Joseph Vallario, Chair of the
House Judiciary Committee. Senator Zirkin and
Delegate Vallario received the second and third
largest contributions from the bail lobby in the
nation. Senator Zirkin received $78,200 from
the bail lobby between 2011 and January 2017,
$37,000 of which went toward his 2014 campaign
(11% of his total campaign funding for the year).
Delegate Vallario received $45,500 total and
$33,500 (13%) in campaign contributions over
the same period.! Senator Michael Hough,
a member of the Senate Judicial Proceedings
Committee, received $19,000.

Bail industry money was not just given to
legislators, but also to key members of the state’s
executive branch. In the last year alone, Governor
Larry Hogan received $11,300 and Lieutenant
Governor Boyd Rutherford received $6,000 from
the for-profit bail industry.!
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2017 Legislative Session

I n 2017, the Maryland General Assembly
considered three different bills that could
have made changes to the bail system. There
was consensus in the General Assembly that a
poor person should not have to stay in jail simply
because they could not pay bail, but there was
substantial debate about whether there was a
legitimate role for for-profit bail in the Maryland
criminal justice system and what kind of pretrial
services would be necessary to supplant any

changes to the bail system.

None of the following three bills became law,
although HB 1215—the most conservative bill—
passed in the Senate but was then blocked
in the House due to opposition from the state

legislature’s Black Caucus.

HB 1215: Concerning
Pretrial Release!®3

Sponsored by Delegate Curt Anderson
(D—Baltimore City)

HB 1215 would have codified and enshrined
parts of the existing bail system and added some
protections to ensure that low-income people were
not unfairly affected by bail that is not affordable.
In February 2017, the Maryland Court of Appeals
upheld the amended Court Rule 4-216.1 which
required that bail be considered if it is the “least

onerous” condition of release.

HB 1215 would have rolled back this ruling and
left it vulnerable to legal challenge. Above all,
the bill would not have addressed the underlying
issues of the use of bail in Maryland that have
caused so many to critique the system, such as the
fact that being made to post bail often requires
defendants to get their family involved. During
testimony, the bail bonds industry presented this
fact as a positive, yet as Myth 2 in the Appendix
shows, bail can harm families and strip them of
wealth.

A Dbipartisan group of seven Delegates co-
sponsored HB 1215: Delegates Anderson,
Atterbeary, Buckel, Cluster, Conaway, Glenn,
Parrott, and Wilson. Delegate Vallario is the
chair of the Judiciary committee to which this
bill (and the other two bills) were assigned.

Of note, Delegates Vallario, Atterbeary and
Buckel all received donations from the bail lobby,
with Chair Vallario receiving the highest amount,

as can be seen in Appendix III.



The bill was supported by the bail bonds industry,
the Urban League Baltimore chapter, the
Fraternal Order of Police, the Maryland Minority
Bar Association, the Maryland Crime Victims
Resource Center, the NAACP of Maryland, and
the Southern Christian Leadership Conference.

Opponents to the bill included the Maryland
Office of the Public Defender, the ACLU of
Maryland, the Coalition for a Safe and Just
Maryland, and Leaders of a Beautiful Struggle.

HB 1218: Concerning the
Financial Conditions of
Pretrial Release*4

Sponsored by Delegate David Moon
(D—Montgomery County)

If HB 1215 would have restored the pretrial
system that existed before the amended court
rule, HB 1218 would have completely abolished
the use of for-profit bail in the criminal justice
process, requiring counties to create pretrial
services divisions that would develop other forms

of pretrial supervision and requirements.

HB 1218 never left the House of Delegates. It
received an unfavorable report by the Judiciary

Committee.

The bill was sponsored by 8 Democrats: Delegates
Angel, Hill, Moon, Morales, Pena-Melnyk, Platt,
Robinson and Tarlau. The bill was also supported
by the Office of the Public Defender and the
ACLU of Maryland.

Opponents to the bill included a number of bail

bonds companies.

HB 1390: Concerning
Pretrial Release Reform?5

Sponsored by Delegate Erek Barron
(D—Prince George’s County)

HB 1390 was the middle ground bill of the three.
This bill would have created a presumption of
release (subject to some terms and conditions),
except where the public safety or flight risk was
deemed too great. The bill would have allowed the
use of for-profit bail only after all other options
had been considered and it would have required
that the person’s ability to pay be explicitly
considered when determining whether bail was
appropriate for release. HB 1390 would have also
required the creation of a risk assessment tool
to help judges decide the terms of release and
stipulated that the tool be developed openly and
with community engagement.

HB 1390 was sponsored by 66 Delegates, with
Delegate Barron as the main sponsor. Of the 66
Delegates, 3 were Republicans. The bill was also
supported by the Office of the Public Defender,
the ACLU of Maryland, the Coalition for a Safe
and Just Maryland, and Leaders of a Beautiful
Struggle.

Opponents to the bill included the bail bonds
industry, the Urban League Baltimore chapter, the
Fraternal Order of Police, the Maryland Minority
Bar Association, the Maryland Crime Victims
Resource Center, the NAACP of Maryland, and
the Southern Christian Leadership Conference.

During testimony, opponents argued that the
bill imposed an unfunded mandate on local
governments by requiring a pretrial services
division be created while providing no funds to
pay for it.

INTRO | HOW BAIL WORKS | ASYSTEM IN NEED OF REFORM | ASSESSING RECENT CHANGES | ADVANCING BAIL REFORM | TOOLKIT

45



5. How Maryland Voters Feel About
Bail According To Public Opinion Data

46

ANovember 2016 report prepared by the
Pretrial Justice Institute analyzed data
collected by the Open Society Institute in
Baltimore and found that Maryland voters
generally knew that the state criminal justice

system treated people unfairly.!

The System Favors
The Rich

Of those polled, 72% of voters felt that the
criminal justice system favored the rich above
everyone else, compared to the 15% who believed
the system treated everyone equally.

When asked about the pretrial period, 86% said
that wealthy people arrested for crimes were too
often able to buy their way out of jail.

The System Discriminates
Against People Of Color

The study found that most Maryland voters
appeared to recognize racial bias in the criminal
justice system, as 53% expressed a belief that
the criminal justice system favored white people
compared to the 27% think the system treated all
people fairly.

Among Black respondents, 73% said that whites
were favored above people of color.

The System Should Rely
On Risk Assessment Not
Wealth

The study also found that voters preferred that
risk—not wealth—be used in making pretrial
release decisions by a factor of seven-to-one. This
opinion was especially strong among Republican
voters.

In questions where voters could choose
alternatives, 85% of voters expressed support for
risk assessment and supervision. Of the total
respondents, 57% said they “strongly favored” this
kind of system.

While respondents were aware of disparities and
were supportive of the use of a risk assessment,
however, they seemed ignorant of the current
system of money bail. Nearly one in three voters
believed that risk assessment was already part
of Maryland’s pretrial procedures. Voters who
did not support replacing money bail with a
risk assessment were more likely than others
to believe risk assessment was already in use,
indicating that voters were intuitively supportive
of risk assessment but ignorant of what pre-trial

populations actually experience.



6. Data Methodology & Findings

e obtained data about cases filed in the

Maryland Judiciary Case Search from
researchers at the University of Baltimore Law
School, who worked with a data scraping tool to
pull underlying data from the court’s records. The
data represents every case from that system filed
between January 1, 2012 and November 4, 2017.
For each case, we had information about the date
that an initial release decision was made, what
that decision was (held without bail, released on
personal recognizance, issued bail, etc.) If bail
was issued, we had the amount. We also had data
about the underlying charges, plea, fine amounts,

and court outcomes.

We attempted to recreate some of the analysis
performed as part of two prominent reports:
“The High Cost of Bail” by the Office of the
Maryland Public Defender and Final Report
of the Commission to Reform Pretrial Services
in Maryland. Similar to the Public Defender’s
report, we opted to analyze data related only to
the initial release decision using the first listed
charge (which is typically the most serious).

We created a separate database of CJIS Codes
(unique codes assigned by the Maryland
Sentencing Commission to distinguish among
criminal charges) based on the most recently
updated version of the Sentencing Guidelines
Offense Table. This allowed us to include
information about whether the charge was a
felony or misdemeanor, as well as the assigned
“Seriousness Category” of the charges listed.

We merged this data with the CJIS codes from
the court records. There were many CJIS codes
represented in the court record data that were
not categorized by the Sentencing Commission.
The Director of Research of the Sentencing
Commission advised us that charges without the
possibility of incarceration are not categorized
by sentencing guidelines. Additionally, offenses
which carry a maximum penalty of less than one
year of incarceration are automatically assigned
a seriousness category of VII, which designates
the least serious offenses. As such, we assumed
that all CJIS codes not categorized through the
Sentencing Commission’s offense table were less

serious, and assigned a seriousness category of
VIL.

Future researchers may be able to compile a more
complete list of CJIS codes and their associated
seriousness categories.
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